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ABSTRACT

This paper is divided into two parts. The first section outlines the conceptual
basis for possible institutional models of interaction between competition and regulatory
authorities, focusing on the question of complementary jurisdictions. The second
describes the institutional configuration implemented in the Brazilian

telecommunications industry in accordance with the General Telecommunications Act
(Federal Law 9472/97).
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INTRODUCTION

As in several other emerging economies, the constitution of a new regulatory
framework represents one of the key issues of the state reform agenda in Brazl.
In particular, the interaction between competition and regulatory agencies within
a system of complementary jurisdictions has become an essential element of the
modernization process.

The implementation of such a system is an extremely complex task. Two
challenges merit special attention: (i) institutional inertia and nigidity; (i1) the
cost of coordinating the various government departments and agencies involved.

The purpose of this paper is to suggest criteria for choosing among different
institutional configurations, taking into consideration the importance of
bureaucratic transaction costs and possible economies of specialization between
competition and regulation.

The study comprises two parts. The first section discusses theoretical aspects
of the conceptual basis for a system of complementary jurisdictions articulating
the competition authority and regulatory agencies, and highlights the possible
advantages of such a system as compared to alternative institutional
configurations.

The second part illustrates the point by analyzing the institutional model
based on complementary jurisdictions implemented in the Brazihian
telecommunications industry following privatization of the state-owned
telecommunications operators in 1998. This analysis highlights the points of
articulation between CADE (the competition authority) and ANATEL (the
telecommunications regulator) in view of the new legal framework governing the
industry (Federal Law 9472/97). A final section presents key conclusions.

I. DIVISION OF FUNCTIONS BETWEEN THE COMPETITION
AUTHORITY AND REGULATORS: POSSIBLE INSTITUTIONAL
CONFIGURATIONS

Following the privatization of infrastructure sectors and the creation of new
regulatory agencies in Brazil, questions have been raised as to how regulation
should be coordinated with the enforcement of competition law. These questions



are equally important at the local and state levels where independent regulatory
activity has also gained in importance.

Section I addresses this issue. The first subsection recalls that regulation and
competition policy were originally discrete activities. Subsection 1.2 notes the
changes that have occurred in the recent past, whereby the boundaries between
competition and regulation have become blurred. Lastly, Subsection 1.3 discusses
various institutional alternatives.

I.1. COMPETITION POLICY VERSUS REGULATION:
BOUNDARIES IN THE 19TH AND 20TH CENTURIES

The historical development of antitrust legislation and regulation since the
late 19th century suggests a delimitation of boundaries between the two areas
that seems self-evident at first glance. Competition policy was conceived as
aiming to guarantee the proper functioning of market mechanisms; in contrast,
traditional regulation was designed to replace such mechanisms in the event of
inevitable market failures.

A recent OECD paper” establishes a useful comparison between antitrust and
regulatory authorities from the standpoint of delimiting jurisdiction. Chart 1
calls attention to four key differentiating elements:

i) the object of competition policy is narrower, generally
restricted to allocative efficiency. Regulation typically incorporates
a wider range of goals, including broader concerns such as
universal access to services, regional integration and environmental
protection;

ii) the method employed by antitrust authorities features the use
of market mechanisms, while traditional regulation seeks to replace
them;

iii) antitrust authorities take action a posteriori, except when
controlling acts of concentration,” while traditional regulators
establish a priori rules for compliance by the parties concerned;

* OECD, unpublished .



1v) antitrust authorities give preference to structural remedies
designed to re-establish the functioning of market mechanisms.
Because the latter tend to be replaced by regulation, regulatory
authorities prefer to adopt behavioral remedies.

Chart 1 - Regulation Versus Competition Policy

DIMENSIONS COMPETITION TRADITIONAL
POLICY REGULATION
OBJECTIVES More restrictive: Broader: universal access to services, regional
allocation efficiency integration, environmental protection etc.
METHOD Use of market Replacement of market mechanisms
mechanisms
TIMING : A posteriori except for | A priori
concentration
TYPES OF Structural measures Behavioral measures
RECOMMENDATION

Source: OECD (1998), adapted.

Hence competition policy is of a more general nature than regulation. The
latter assumes a certain market structure, usually natural monopoly which itself
justifies regulation. Competition policy seeks to intervene in the market and
under certain circumstances may take preventive action against anti-competitive
configurations, thus avoiding the need for regulation.

[.2. BLURRING OF THE BOUNDARIES IN THE NEW
MILLENNIUM

On the threshold of a new millennium, the differences between competition
and regulation are diminishing, the area of intersection is growing and the
definition of the boundaries between the two areas has become increasingly
difficult.

Chart 2 clarifies this issue by dividing the markets for the sake of
simplicity into those with perfect competition, competitive, non-competitive, and
natural monopolies. Perfect competition is an abstraction introduced for

S In jurisdictions with more experience, control of acts of concentration is typically a posteriori.



theoretical purposes, since it rarely occurs in practice. At the other extreme,
many markets are sufficiently competitive to make action by the authority
unnecessary.

Chart 2: Boundaries between Competition and Regulation

Various Met Structures
Perfect Competition Competitive Noncompetitive Natural Monopoly
. Competition Policy
Regulation

Competition agencies focus on non-competitive markets in which there is
scope for unfair practices due to market dominance. However, in these markets
many problems arise owing to inadequate regulation. The introduction of rules
designed to foster competition may eliminate or at least mitigate market failures.
For example, appropriate regulation of healthcare plans could diminish the
number of problems in this area. Thus competition policy cannot dispense with
regulatory authorities in these markets.

Regulation focuses on natural monopolies. Under natural monopoly
conditions, production cost constantly decreases as business expands, thus
making production by a sole company the most efficient (i.e. low-cost) form of
production.® Hence the need for a regulatory agency to establish specific
industry rules designed to prevent a natural monopolist from abusing its
dominant position.

Such activity is closely related to that of a competition authority because
regulation is best when it mimics the market. Thus, in this instance the two types
of authority may overlap in scope. In practice, moreover, a regulated segment
comprises several sub-segments that may not necessarily be natural monopolies
and therefore may not need specific regulation.

¢ The technical definition of a natural monopoly is a segment in which the cost function is sub-additive for
the relevant production intervals.



In addition, the boundaries between natural monopolies and competitive
markets are dynamic. Because cost, technology and demand vary significantly
over time, natural monopolies are temporary. Hence a segment that initially
requires regulation may at a later stage require only market rules. The boundaries
shown in Chart 2 are therefore changeable. This situation has become
increasingly frequent as a result of the accelerating pace of innovation in certain
industries such as telecommunications and transportation.

Thus no matter what type of institutional configuration is chosen for a
country or industry, it should be flexible enough to ensure that bureaucratic
inertia does not hinder development at a time when markets are highly dynamic
and technological innovation is rapid.

In the course of the 20th century, competition policy has tended to become
preventive rather than merely repressive or characterized by exclusively ex post
facto action. This development began with early antitrust movements in the
United States to control concentration in the initial decades of the 20th century,
becoming more structured in the mid-1970s. A similar approach has been
implemented in the European Union since the late 1980s. In both jurisdictions,
competition advocacy has gained considerable importance.

In many of the developing countries, the 1990s have seen the introduction of
legislation to strengthen competition policy, highlighting new dimensions of
public policy in this sphere. Because these countries often have an
overwhelmingly interventionist tradition, there is a clear need to promote
competition in environments where market values and institutions are fragile.
Latecomers to competition policy have therefore emphasized its convergence
with regulation, in contrast with the trend observed in mature jurisdictions.

It is of course a most complex task to transform institutions in order to allow
for such changes, especially in more mature jurisdictions where each type of
agency has a clearly delimited sphere of action and remodeling may encounter
formidable bureaucratic resistance. For this reason, latecomers may actually
enjoy an advantage. The next section discusses some of the possibilities open to
policy makers.



[.3. ALTERNATIVE INSTITUTIONAL CONFIGURATIONS

The issues discussed in the preceding section indicate why institutional
configurations vary in time and space. Institutional frameworks vary
considerably from one country to another and even within the same country,
according to the different segments involved and the stage of development of a
particular jurisdiction.

Despite the influence of such structural factors, it is important to discuss the
alternatives for an efficient division of functions between the two types of
agency.

There are at least five options for the design of any legal system in terms of
the relationship between competition policy and regulation, as shown in Charts
3.1 through 3.5.7

For a better understanding of the divisions established, it is useful to
distinguish three functions:

- Technical regulation (TR): the establishment of rules,
standards and goals to be adopted by the private agents of a

regulated industry.

- Economic regulation (ER): the establishment of conditions for
pricing, rates and quantities to be observed by private agents when
supplying regulated goods and/or services.

- Competition law (CL): Legislation govemning free
competition.

The five alternatives shown in Charts 3.1 through 3.5 correspond to different
distributions of the three functions described above:

1) Antitrust _exemption: the regulatory authornty
(RA) applies competition law; specific legislation always
prevails over antitrust law. In this case, the regulatory
agency carries out the three tasks described above, with
emphasis on regulatory aspects, leaving no scope for action

7 The alternatives developed in this section are adapted from OECD (1998).
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on the part of the competition authority (CA). It is even
possible to conceive of situations in which competition
policy legislation does not apply.

Chart 3.1 — Possible Institutional Configurations: Model 1

(Antitrust Exemption)

1) Concurrent jurisdictions: the competition and
regulatory authorities both have jurisdiction to apply
antitrust sanctions. Although less common, one could also
imagine shared responsibilities in the area of economic
regulation.

Chart 3.2 — Possible Institutional Configurations: Model 2
(Concurrent Jurisdictions)
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111) Complementary jurisdictions: there is no
overlapping of the two authorities’ functions. The division of
tasks 1s clear and determines that the regulatory agency deals
exclusively with economic and technical tasks, while the
competition authority enforces antitrust law.

Chart 3.3 — Possible Institutional Configurations: Model 3
(Complementary Jurisdictions)

v) Antitrust Regulation: the competition authority
applies both antitrust law and economic and technical
regulations. This case is symmetrical to (i), in that emphasis
is typically placed on antitrust legislation and regulation is
limited to the necessary minimum.

Chart 3.4 — Possible Institutional Configurations: Model 4
(Antitrust Regulation)




V) Deregulation: the antitrust authority has sole
jurisdiction, eliminating economic and technical regulation.

Chart 3.5 — Possible Institutional Configurations: Model 5
(Deregulation)

The possibilities outlined in Charts 3.1 through 3.5 can be classified
according to the importance attributed to market mechanisms, as suggested by
Chart 4. Emphasis on competition policy rather than regulation increases as one
moves from left to right.

Chart 4 — Continuum of Institutional Configurations

Antitrust Competing Complementary  Antitrust  Deregulation
Exemption ;yrisdictions  Jurisdictions Regulation

Competition

Regulation policy

As noted earlier, because of the diversity of modern economies all five
situations and variants of them may be found in a single country, in accordance
with the institutional history and specificities of each industry.

12



Certain examples seem representative of each of the configurations
described above. In Bolivia, the rules governing competition must be enforced
by regulatory agencies. In the US and Canada, various industries are subject
concurrently to two or more agencies. In Australia, regulatory powers were given
to the antitrust authority. New Zealand adopted what is known as “light-handed
regulation”, in which the antitrust authority monitors regulated sectors using a
minimum of regulatory rules, in a situation similar to Model 5. As will be shown
in the second part of this paper, the system adopted in the Brazilian
telecommunications industry closely resembles that of complementary
jurisdictions.

The possibilities described above seem compatible with the range of
alternatives suggested by the World Bank (1998, pp. 24-28) in a study that
highlights the alternative of making the competition authority function as an
administrative court for appeals against decisions handed down by regulatory
agencies. This would be compatible with one or more vanants of the
configurations discussed. In a system of complementary jurisdictions, for
example, one could imagine that only in cases involving antitrust issues would
the regulatory agencies be transformed into fact-finding bodies charged with
raising evidence and issuing a ruling, which in turn could be appealed to an
administrative court subordinated to the competition authornty.

I.4. CRITERIA FOR CHOOSING AN OPTIMAL
INSTITUTIONAL DESIGN

The choice of an optimal institutional configuration is not a straightforward
one. Nor would it be reasonable to aver that there is a single model to be
adopted. The different configurations present advantages and disadvantages
depending on specific conditions.

Chart 5 suggests a selection procedure that takes the following five factors
into consideration:

- 1. Institutional flexibility: As mentioned above, the fast pace of
technological change can transform a natural momopoly into a
competitive market, thus demanding regulatory changes. Likewise, the
appearance of new production processes and products may alter supply

13



and demand elasticities. Ideally, regulators should be flexible enough to
deal with such structural changes;

2. Efficiency and timeliness: Decisions must be taken swiftly and
firmly; lengthy bureaucratic processes increase uncertainty and diminish
the expected return on investments. A correct assessment of the best way
to distribute powers between the competition authority and regulators
depends on (1) whether there are economies of scale and specialization in
regulatory activities as applied to specific industries and as between
competition policy and regulation; (ii) the comparative bureaucratic
transaction costs of relatively autonomous units. As discussed below,
these two items combined will determine the institutional design adopted
from a strictly operational standpoint;

3. Bureaucratic transaction costs: Analogously to Williamson’s
classic notion of transaction costs in the theory of the firm, it is useful to
define bureaucratic transaction costs as those relating to the drawing up
of agreements among public bodies. The level of bureaucratic transaction
costs varies according to the complexity of inter-institutional operating
routines.

4. Minimizing the nisk of conflicting jurisdictions: When more than
one institution has powers to rule on a certain matter, or when two or

more institutions have similar powers, there is a risk of conflicting
jurisdictions. This tends to cause delay, uncertainty and consequently
legal insecurity.

5. Minimizing the risk of capture: As discussed by Oliveira (1998,
pp.-30-31), and according to the original work of Stigler (1971),
regulatory experience in mature countries shows that regulatory agencies
are highly likely to be “captured” by the segments that should be subject
to regulation. Aside from the ethical problems involved, it is relatively
easy for certain industries to “capture the regulators” owing to
asymmetry of information to the detriment of the public sector, and to
professional identification between the specialists who are temporarily
performing adjudication functions and segments subject to the specific
administrative jurisdiction in question. The extent to which recruitment
and the future careers of regulatory authorities are confined to the
regulated industry constitutes a relevant variable in determining the
probability of capture.

14



It i1s no easy task to appraise the different alternatives according to

reasonable public policy criteria. Chart 5 highlights the strengths and weaknesses
of the models discussed in 1.3 according to the criteria listed above.

Model 5 (deregulation) is excluded, since the elimination of regulation
means there is no need to decide which authority does what. A plus sign (+) is
used to indicate that a model has advantages in regard to a particular criterion; a
minus sign (-) indicates a possible limitation or disadvantage.

Chart S — Criteria for Choosing an Optimal Institutional
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Configuration
Criteria| Institutional Economies of Bureaucratic Risk Potential
Transaction of Jurisdictional Total
Model Flexibility | Scale | Specialization Cost Capture Conflict
M,
Amntitrust - + - + - + 0
Exemption
M;
Concurrent + - - - + - -2
Jurisdictions
M;
Complementary + - + - Y + 2
Jurisdictions
M,
Antitrust + + - + - + 2
Regulation

Model 1 (M;) — antitrust exemption — lacks flexibility since there is no
incentive for the regulatory authority to eliminate market controls in the event of
structural changes. On the other hand, given the concentration of activities in one
institution, it can be assumed that there are scale economies and no economies of
specialization. However, the nisk of capture is high since this design typically
favors regulators that are close to the industry they are supposed to be
overseeing. Lastly, this model features the advantage of avoiding jurisdictional
conflict.

Model 2 (M,) — concurrent jurisdictions — features greater institutional
flexibility insofar as it includes an authority whose purpose is to promote
competition and which should therefore pose no bureaucratic resistance to the
elimination of industry regulation. However, economies of scale are lost by




mtroducing a new bureaucratic structure while overlapping of tasks tends to
eliminate economies of scope. On the other hand, the risk of capture is reduced
by introducing another agency to take charge of the more general aspects of
competition policy (albeit at the cost of a certain risk of jurisdictional conflict).

Model 3 (Ms;) — complementary jurisdictions — is similar to that of
concurrent jurisdictions except that the regulators specialize in economic and
technical regulation while the competition authority specializes in enforcing
antitrust law. As in Model 2, this eliminates possible gains in terms of economies
of scale, but allows for economies of specialization. Again there is less risk of
capture, but this model has the advantage of offering less potential for conflict
between jurisdictions since the roles of the agencies do not overlap.

Model 4 (M,) — antitrust regulation — achieves economies of scale at the cost
of economies of specialization. Bureaucratic transaction costs are lower because
there 1s only one agency. As in Model 1, and theoretically in Model 3, there is
no risk of jurisdictional conflict. Because there is one agency, the risk of capture
will presumably be greater, but this is mitigated by the fact that the model
proposes a general regulator rather than industry-specific regulators.

Chart 5 does not provide an immediate answer for the optimal configuration.
Each of the six criteria must be weighed up for its importance to each specific
case before drawing a conclusion. Chart 5 does not lead to the conclusion that
Models 3 and 4 are necessarily optimal but provides elements for judgement by
the legislator.

For example, if minimizing risk of capture were held to be a fundamental
variable, it would be advisable to opt for a multi-agency model. On the other
hand, Model 4 offers advantages in cases where flexibility and enabling
regulation to keep pace with market change are given priority.

A subset of the criteria set out in Chart 5 can be helpful in determining the
division of functions between competition and regulatory agencies. Here the
following two variables are singled out:

1) the presence of economies of scale in antitrust and regulation
activities, or considerable economies of specialization between the
two;

16
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i1) the costs of bureaucratic transactions between relatively
autonomous specialized units.

Chart 6 shows the possibilities to be considered. If transaction costs and
economies of specialization are low, Models 1 and 4 should have preference,
as mdicated in cell (c) of Chart 6. Indeed, a single agency would avoid the
cost of coordinating actions between competition and regulatory authorities,
while losing little in terms of economies of specialization.

On the other hand, if transaction costs are low but economies of
specialization are significant, Models 2 and 3 would seem advantageous. It
would presumably be easy to coordinate actions among different government
bodies and possible losses in terms of economies of specialization would be
small.

Chart 6 — Possibilities of Choice, Economies of Specialization, and
Bureaucratic Transaction Costs

- TRANSACTION COSTS| == = | .
| =  HIGH lon o= LOW
ECONOMIESOF e "
SPECIALIZATION
______ - " : P b)
"HIGH = M; — Concurrent Jurisdictions
: . M; — Complementary Jurisdictions
c) d)
LOW : M, — Antitrust exemption
'. | M, — Antitrust regulation

In actual fact, bureaucratic transaction costs have been high.
Coordination among different agencies is far from straightforward, but this
seems to be the relevant policy variable, insofar as it is the one that can be
altered by deliberate public effort in minimizing transaction costs. Note that
the costs of coordination among public agencies may be seen as a variable
that can be influenced by policy.



Meanwhile, economies of specialization seem to be high. Although
regulation and competition have converged, as argued earlier, they entail a
number of complex and detailed tasks which require a great deal of
specialization. It does not seem advisable to merge specialized
bureaucracies.

Since it seems easier to reduce bureaucratic transaction costs than
economies of specialization, improving coordination among competition and
regulatory authorities should be seen as a policy priority if the goal is to
obtain a satisfactory institutional configuration such as the one represented
by M3.

Institutions are not built up in a void. Their foundations, which are
especially important, are the material and human resources available for the
implementation of any particular configuration. If, for example, the banking
industry has traditionally been regulated by a central bank that is highly
active in the regulatory field, there will probably be a tendency to extend its
activity to the area of competition policy, and in this case it will be more
difficult to implement a system of complementary or even concurrent
jurisdictions. Such situations may involve high transaction costs because of
possible jurisdictional conflicts or the need to develop industry-specific
expertise within a relatively short length of time. This would justify a special
strategy including the anticipation of a longer period for institutional change,
for example.

As amply demonstrated by the preceding discussion, the choice of
institutional model to be adopted in any given country or for any given economic
sector involves a number of variables and should always take concrete historical
experience into account. The next section illustrates how the model of
complementary jurisdictions has been implemented in Brazil, with emphasis on
the successful effort to minimize the cost of coordination between the
competition authority (CADE) and the new regulatory agency for the
telecommunications industry (ANATEL).

18



II. IMPLEMENTATION OF AN INSTITUTIONAL FRAMEWORK
BASED ON THE COMPLEMENTARY JURISDICTIONS MODEL
IN THE TELECOMMUNICATIONS INDUSTRY: ASPECTS OF
THE RECENT BRAZILIAN EXPERIENCE

The institutional framework for regulation of the telecommunications
industry in Brazil has been entirely reformulated owing to the privatization of
the state-owned operators and the creation of a competitive environment for this
industry. The legal framework for this institutional restructuring was furnished
by the 1997 General Telecommunications Act (Federal Law 9472/97). The Act
introduced an entirely new set of general rules for. the provision of
telecommunications services.

From an institutional perspective, the most significant change introduced by
the Act was the creation of a new regulatory agency for the telecommunications
industry. Known as ANATEL (National Telecommunications Agency), the
telecoms regulator is charged under article 19, clause I with the enforcement of
national telecommunications policy and is given the jurisdiction and resources
necessary for broad regulation of the industry.

It is important to stress that on establishing a new legal framework for the
telecoms industry, the Act expressly states that the rules of competition policy
are to be applied to telecoms operators. Some questions have been raised on this
matter. On the one hand, the Act empowers ANATEL to enforce competition
policy. On the other hand, the Act expressly preserves the competition
authonty’s general jurisdiction over the telecoms industry. The competition
authority in Brazil is CADE (Conselho Administrativo de Defesa da Economica
— Admmistrative Council for Economic Defense).

This necessarily entailed coordination between CADE and ANATEL in
enforcing competition policy for the industry, resulting in an approximation to
Model 3 with elements of Model 2, as described in the first part of this paper.

19



IT.1. RELATIONSHIP BETWEEN THE GENERAL
TELECOMMUNICATIONS ACT AND COMPETITION
POLICY

The legislator’s concern to establish a competitive environment for the
telecoms industry is an essential feature of the entire Act. Article 2 states that it
behooves the public authorities “f0 take steps to promote competition and
diversification of services” (clause IIl), “fo create investment opportunities, and

to foster technological and industrial development in a competitive
environment” (clause V).

Article 7 reflects the legislator’s concern with competition policy even more
obviously. This article states that “the general rules governing the protection of
the economic order shall apply to the telecommunications industry whenever
they do not conflict with the provisions of this Act”. “Protection of the economic

order” evidently includes competition policy, as established by Federal Law
8884/94.

The Act is even more specific in Article 19, clause XIX, where it states that
ANATEL “shall have the legal authority to control, prevent and curb any
breach of the economic order in the telecommunications industry, without
prejudice to the powers vested in Conselho Administrativo de Defesa da
Economica — CADE”.

This provision brings the above-mentioned issue into evidence. ANATEL is
empowered to enforce competition law without prejudice to the jurisdiction of
CADE. Although this leaves a “gray area” in which jurisdictions overlap
whatever the institutional configuration to be adopted. as far as compefition
policy for the telecommunications industry is concerned it will require
cooperation between the two authorities, and will therefore tend to constitute a
model of complementary jurisdictions.

Under the terms of the Act the relationship between CADE and ANATEL 1n
enforcing competition policy is complex insofar as it varies according to the
legal regime under which a particular telecommunications service is provided
(public law or private law), and according to whether oversight focuses on
structures or behavior. The next subsection discusses how the Act deals with the
articulation between CADE and ANATEL in each of these situations.

20



11.2. LEGAL REGIMES FOR THE PROVISION OF
TELECOMMUNICATIONS SERVICES

The General Telecommunications Act states that telecommunications
services in Brazil may be provided under two legal regimes: public law and
private law. Providers of public-law services are deemed to be operating in the
public interest and are therefore obliged to gunarantee universal access and
continuity, 1.e. uninterrupted service (Article 79).

Providers of public-law services must be licensed by ANATEL (Article 83),
although in exceptional circumstances a permit may be granted (Article 118).°
These services are stringently controlled by ANATEL, which has the authorty to
determine rate structures among other items.

Private-law services are subordinated to the principles of economic activity
(Article 126),° whose key corollary is free enterprise. Providers of private-law
services are not bound to guarantee universal access and continuity. In this case,
the rule is to intervene as little as possible (Article 128, I) in order to guarantee
freedom of action for operators.

Private-law providers must obtain authorization from ANATEL in order to
operate. In principle there is no limit to the number of authorizations, and as
many companies as are technically eligible can provide such services. However,
the regulatory agency may restrict the number of authorizations for certain
reasons such as technical limitations or what is termed “relevant collective
interest”.

£ The terms “license” (concession) and “permit” (permissdo) are concepts taken from administrative law and
used by the state to grant private firms the right to provide a public service.

® The term “economic activity”, as used in Article 126 of the Act, designates economic activity sensu stricto.
This item deserves some explanation. Economic activity sensu lato can be divided into two categories:
economic activity sensu stricto and public service. The former comprises the economic sphere allotted to
private agents and in which the state may operate only in the exceptional cases set forth in Article 173 of the
Federal Constitution. “Public service” comprises the economic sphere allotted to the state and in which
private enterprise is allowed to operate only under license from the state, or by permission or authorizaliop,
as per Article 175 of the Federal Constitution. For a detailed explanation of the difference between economic
activity sensu lato, economic activity sensu stricto and public service, see Grau (1997, p. 131£1).
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The state is empowered under the Act to decide which services are to be
provided under public or private law. The same service can be provided
simultaneously by private-law and public-law carriers (Article 18, 1).1°

[I.3. CONTROL OF MARKET STRUCTURES: THE
GENERAL RULE

Market structure control can be defined as a form of a priori competition
policy in which government authorities analyze acts of business concentration
that may have an impact on the market, banning those deemed to represent a
potential threat to competition. Hence its main purpose is to prevent
concentration and abuse of market power.

Federal Law 8884/94 (Article 54, paragraph 3) establishes that in certain
circumstances (if the companies involved attain a certain level of business
volume or a certain share of the material markets in which they operate), a

corporate merger or acquisition must be authorized by CADE no later than two
weeks after it takes effect.!!

The Act provides specifically for market structure control mechanisms in
Article 7, paragraphs 2 and 3, where reference is made to the general rules
governing protection of the economic order. These two clauses establish that: (i)
acts of concentration involving telecoms service providers shall be submitted to
structure controls as stipulated in competition law (Federal Law 8884/94), and
(11) acts of concentration shall be presented to ANATEL, which shall refer them
to CADE for judgment.

Article 71 of the Act grants ANATEL broad preventive powers in connection
with the granting and transfer of licenses, permits and authorizations. ANATEL
may impose limitations, restrictions or conditions when granting these or

1% This situation may cause intricate problems for competition policy enforcement, because of structural
inequalities between public-law and private-law providers. The former are submitted to severe state mmi
and are bound by obligations of universal access and continuity. The latter provide exactly the same services
free of state intervention and without the obligations cited. This asymmetry must be taken into account by
CADE and ANATEL when enforcing competition policy. _
" In more mature jurisdictions, mergers and acquisitions are normally controlled a priori. In Brazil,
however, this control usually takes place after the event. For a brief discussion of recent trends in Brazilian
merger control, see Oliveira (1999).
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authorizing their transfer, in order to assure effective competition among the
telecoms operators.

Thus, as far as market structure control is concerned the general rule is that
ANATEL acts as a fact-finding agency while CADE adjudicates. If the
procedures set forth in Federal Law 8884/94 are enforced, ANATEL may also
act as a consultative body and issue an opinion on any case. Using the
terminology defined in the first part of this paper, this situation constitutes a
model of complementary jurisdictions (M3) based on a division of functions
between the competition authority and the industry regulator.

I1.4. CONTROL OF MARKET STRUCTURES FOR PUBLIC-
LAW SERVICE PROVIDERS

Acts of concentration involving public-law telecommunications service
providers are submitted to stringent control of market structures.

Firstly, the Act establishes that all spin-offs, mergers, transformations,
amalgamations, capital reductions or transfers of ownership shall be submitted to
ANATEL for prior approval'? (Article 97). ANATEL bases a decision on (i)
whether the change in question will hinder competition, and (ii) whether it will
endanger performance of the licensing contract signed by the incumbent (Article

97, sole paragraph).

This provision does not preclude application of Article 7 of the Act, which
states that acts of concentration in the telecommunications industry must be
submitted to CADE. Thus any act of concentration that fits the terms set forth in
Federal Law 8884/94, Article 54, paragraph 3 must be examined by CADE.

It is important to point out that ANATEL analyzes all acts of concentration
involving public-law operators, regardless of their business volume or market
share, while CADE examines only those falling with the terms of Federal Law
8884/94, Article 54, paragraph 3. Thus some transactions may be submitted to
prior analysis by ANATEL but not necessarily sent on to CADE. This subset of
operations would presumably pose regulatory issues but not potential
competition concerns.

12 The introduction of a priori structure control is a significant innovation in the Brazilian legal system.
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Naturally, this division of functions between the two authorities entails a
number of routines which have to be developed in order to minimize
bureaucratic transaction costs. This is the purpose of a cooperation program
signed by CADE and ANATEL.

II.5. CONTROL OF MARKET STRUCTURES FOR
PRIVATE-LAW SERVICE PROVIDERS

CADE is basically responsible for market structure control for private-law
telecoms operators, in accordance with Federal Law 8884/94. This makes perfect
sense since the services involved are governed by the principles applying to
economic activity sensu stricto. The only difference in relation to the general
rules established in Federal Law 8884/94 is that under Article 7 of the Act
ANATEL is responsible for preparing an opinion on the case instead of
Secretaria de Direito Economico (the Economic Law Office), which normally
performs that task.

I1.6. CONTROL OF MARKET STRUCTURES FOR
PRIVATE-LAW SERVICE PROVIDERS WITH A LIMITED
NUMBER OF AUTHORIZATIONS

As mentioned earlier, in principle there are no limits to the number of
authorizations granted to private-law service providers. However, in exceptional
cases (i.e. when “material collective interest” or “techmical limitations” are
involved), the number of authorizations may be limited.

In this case, transfer of an authorization must abide by the same rules that
apply to the transfer of a license to provide public-law services as per Article 98
of the Act. Hence ANATEL has prior control over such a transfer.

However, it is important to note that this prior control requirement applies
only to the transfer of authorizations: the Act does not require prior control of
private-law operators when the number of authorizations is limited (Article 97).
Thus acts of concentration involving private-law operators are controlled only ex
post facto by CADE, along the lines described earlier.
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Chart 7 summarizes the above discussion.

CHART 7-SUMMARY OF MARKET STRUCTURE CONTROL
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PROVISIONS IN THE GENERAL TELECOMMUNICATIONS ACT

Regime Public Private with limited Private with
authorizations unlimited
Body authorizations
CADE X X X
wm | @D | ™ |-
Legend:

Types of acts that require authorization by public authorities:

X = acts defined in competition law (Article 54)

XX = transfers of licenses, permits and authorizations

XXX = mergers and acquisitions, changes in corporate form, capital

reductions, and transfers of licenses, permits and authorizations

(D = prior authorization required (a priori control)

It is important to note that all cases examined by CADE will have been
mvestigated and submitted to it by ANATEL. ANATEL therefore performs a
major role as fact-finding body even in cases involving private-law operators,

which only require approval by CADE.

II.7 CONTROL OF CONDUCT IN THE
TELECOMMUNICATIONS INDUSTRY

The General Telecommunications Act is vague as to the jurisdictional
boundaries for enforcement of the rules designed to avert anti-competitive
behavior on the part of economic agents in the telecommunications industry.




Agamn the relevant provision is Article 19, clause XIX, which empoOwers
ANATEL to punish violations without prejudice to the powers vested in CADE.

However, Article 70 of the Act states that conduct prejudicial to competition
“shall be cohibited”, listing among others (i) the practice of subsidies aimed at
artificially reducing prices, (ii) the use of information obtained from competitors
by virtue of inter-company service agreements, and (iii) omission of technical
and commercial information relevant to the rendering of services by third parties.

A logical interpretation of this article would be that it merely extends the list
of violations included for the purpose of exemplification in Article 21 of Federal
Law 8884/94, by inserting anti-competitive practices specific to the
telecommunications industry. Indeed, extending the list of violations confirms
the junisdiction of CADE to judge these “new” violations. However, as in the
case of merger control, the role of ANATEL is crucial, since it replaces the
Economic Law Office in the investigation of cases involving conduct.

In drafting the General Telecommunications Act the legislator clearly opted
for a model based on complementary jurisdictions. This realization demands
more clearly delimited boundaries for each agency’s role in preventing and
punishing violations of the economic order. Hence the importance of
coordination between CADE and ANATEL.

III. CONCLUSIONS

Competition policy and regulation have increasingly converged in recent
years, and it i1s difficult to draw clear boundaries between the two areas. Thus
any effort to optimize the activities of competition authorities and regulators
requires more effective coordination between them.

From this perspective there are various possible institutional configurations,
ranging from antitrust exemption to deregulation via models that feature
concurrent jurisdictions, complementary jurisdictions and antitrust regulation.

Various factors must be taken into consideration when choosing an
optimal institutional model: institutional flexibility, economies of scale and
specialization between competition policy and regulation, bureaucratic
transaction costs, the risk of capture, and potential jurisdictional conflict.
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However, it must be stressed that the choice should always take account of
concrete historical experience in each jurisdiction and industry.

In the specific case of the Brazilian telecommunications industry, this paper
has suggested that the model of complementary jurisdictions applies. If current
efforts to coordinate activities between ANATEL (regulatory agency) and CADE
(competition authority) succeed, this model may prove to be the optimal
institutional configuration.

REFERENCES

OECD. Regulation and Competition Policy, mimeo, 1998.
OLIVEIRA, Gesner, "Competition Policy in Brazil and Mercosur: Aspects of the
Recent Experience”, Brooklyn Journal of International Law, volume XXIV, Number
2, 1998.
OLIVEIRA, Gesner, “Defesa da Concorréncia em Paises em Desenvolvimento:
Aspectos da Experiéncia do Brasil e do Mercosul”, 1déias & Debate. Instituto
Teotonio Vilela, 1998.

OLIVEIRA, Gesner, “Recent Trends in Brazilian Merger Control”, Global
Competition Review, 1999.
STIGLER, P. "The Theory of Economic Regulation”, Bell Journal of
Economics, Vol. 2, 1971.
WORLD BANK, Regulatory Institutions for Utilities & Competition:
International Experience, Private Sector Development Department, February
1998.

27



01 -

n® 09 -

10 -

11 -

12 -

13 -

14 -

15 -

16 -

TEXTOS JA PUBLICADOS

A PRAGMATIC APPROACH TO STATE INTERVENTION: THE BRAZILIAN CASE.
Luiz Carlos Bresser Pereira

THE PERVERSE MACROECONOMICS OF DEBIT, DEFICIT AND INFLATION IN
BRAZIL.

Luiz Carlos Bresser Pereira

A TAXA DE SALARIOS NA INDUSTRIA DE TRANSFORMAGAO.
Domingo Zurron Ocio

ACUMULAGAO DE CAPITAL, LUCROS E JUROS.
Luiz Carlos Bresser Pereira

INVESTMENT DECISION AND THE INTEREST RATE IN NORMAL AND
EXCEPTIONAL TIMES.
Luiz Carlos Bresser Pereira

O IMPOSTO UNICO SOBRE TRANSACOES (1uT).
Marcos Cintra Cavalcanti de Albuquerque

ALGUMAS CONSIDERAGCOES ACERCA DA VIDA EM SOCIEDADE.
Robert Norman V. C. Nicol

O DECIMO PRIMEIRO PLANO DE ESTABILIZAGAO.
Luiz Carlos Bresser Pereira

THE VANISHING MOTIVATION TO SOLVE THE DEBT CRISIS.
Luiz Carlos Bresser Pereira

CRIME, VIOLENCIA E CASTIGO.
Robert Norman V. C. Nicol

UM MODELO INTEGRADO PARA UNIVERSIDADES PUBLICAS.
Annibal Parracho Sant’Anna

Dani Gamerman (IM/UFRJ)

Hélio dos Santos Migon (IM/UFRJ)

IMPOSTO INFLACIONARIO E EFEITO OLIVEIRA-TANZI: UMA VERSAO
COMBINADA.
Paulo Roberto Arvate

WAGES, EFFICIENCY AND LABOR MARKET REGULATION IN AN INFLATIONARY
ENVIRONMENT.
Guillermo Tomas Malaga

OS KEYNESIANOS NEO-RICARDIANOS E OS POS-KEYNESIANOS:
COMENTARIOS A AMADEU E DUTT.
Antonio Carlos Alves dos Santos

THE RECENT BRAZILIAN TRADE LIBERALIZATION IN HISTORICAL
PERSPECTIVE.

Gesner Oliveira

Marcelo Allain

PRATICAS ORCAMENTARIAS PARTICIPATIVAS: UM ESTUDO DE CASO DE
PREFEITURAS PAULISTAS.

Carlos A. C. Ribeiro

Walter T. Simon



n217

n® 18 -

n? 20

ne 21

ne 22 -

ne 23 -

ne 24 -

ne 25 -

ne 26

ne 27

n? 28

LIBERALIZATION AND DEMOCRATIZATION IN THE CONTEXT OF A WEAK STATE
AND A WEAKER CIVIL SOCIETY.
Luiz Carlos Bresser Pereira

LATIN AMERICA AND EASTERN EUROPE: ECONOMIC REFORMS IN ABNORMAL
TIMES.

Luiz Carlos Bresser Pereira

WAGE POLICIES AND LABOR TURNOVER: AN EMPIRICAL ANALYSIS OF THE
BRAZILIAN DATA.
Guillermo Tomas Malaga

MODELOS HIERARQUICOS DINAMICOS E PREVISAO DO VALOR AGREGADO.
Annibal Parracho Sant’Anna

A EXPERIENCIA RECENTE DE ESTABILIZACAO E AJUSTAMENTO NO MEXICO:
ASPECTOS RELEVANTES PARA A ECONOMIA BRASILEIRA.
Gesner Oliveira

UM MESTRE DA ECONOMEABRASILE!RA: IGNACIO RANGEL.
Luiz Carlos Bresser Pereira
José Marcio Rego

PRIVATIZATION THROUGH INSTITUTIONALIZATION, WHEN IT IS NECESSARY TO
CREATE THE MARKET AND THE STATE.
Luiz Carlos Bresser Pereira

CRISE MONETARIA, REFORMA FISCAL E DOLARIZAGAO DA ECONOMIA.
Paulo Nogueira Batista Jr.

RECORDAR E VIVER: A QUESTAO DAS TRANSFERENCIAS REAIS,
ABERTURA DA ECONOMIA E SEUS EFEITOS SOBRE O CONSUMO E
INVESTIMENTO INTERNO.

Paulo Roberto Arvate

CRISE FISCAL EM MUNICIiPIOS: INDICADORES E INSTRUMENTOS.
Carlos A. C. Ribeiro

ABERTURA DA ECONOMIA COM MANUTENQAO DO NIiVEL DE EMPREGO E
POLITICA CAMBIAL AS AVESSAS.
Paulo Roberto Arvate

A EFICIENCIA TECNICA DE EMPRESAS E O PARADOXO DO DESEMPENHO.
Carlos A. C. Ribeiro

BRAZILIAN PRODUCTIVE AND OCCUPATIONAL STRUCTURES: REGIONAL
DISPERSON INDEXES.
Anita Kon

SRAFFA E WITTGENSTEIN: NOTAS SOBRE TEORIA ECONOMICA E JOGOS DE

LINGUAGEM.
Antonio Carlos Alves dos Santos

EMPRESARIOS, SUAS ORIGENS E AS INTERPRETACOES DO BRASIL.
Luiz Carlos Bresser Pereira

A “CREDIBILIDADE” DA POLITICA ANTIINFLACIONARIA E A SUA CONSISTENCIA

TEMPORAL.
Arthur Barrionuevo Filho



ne 33 -

ne 34 -

n® 35 -

ne 36 -

ne 37 -

ne 38 -

n¢ 39 -

ne 40 -

ne 41 -

ne 42 -

ne 43 -

ne 44 -

ne 45 -

ne 46 -

n® 47 -

ne 48 -

ne 49 -

A DIVISAO REGIONAL DO TRABALHO NO BRASIL: UM MODELO CAUSAL.
Anita Kon

ACCUMULATION AND GROWTH IN A MONETARY ECONOMY: JAMES TOBIN
REVISITED.
Gilberto Tadeu Lima

A ARMADILHA DA DOLARIZACAO.
Paulo Nogueira Batista Jr.

NOTES ON MONEY, GROWTH AND DISTRIBUTION.
Gilberto Tadeu Lima

UMA INTERPRETAQ@O DA AMERICA LATINA: A CRISE DO ESTADO.
Luiz Carlos Bresser Pereira

FRAGMENTS OF A TRANSEPISTEMIC DISCOURSE: POLITICAL ECONOMY QOF
SCIENTIFIC KNOWLEDGE AND SOCIOLOGY OF ECONOMIC KNOWLEDGE.
Gilberto Tadeu Lima

THE POLITICAL ORIGIN OF ECONOMIC PROBLEMS.
Luiz Carlos Bresser Pereira
Yoshiaki Nakano

TWO ESSAYS ON INDUSTRIALIZATION IN DEVELOPING COUNTRIES AND DE
INDUSTRIALIZATION IN DEVELOPED COUNTRIES.
Gilberto Tadeu Lima

NET AND TOTAL TRANSITION COSTS: THE TIMING OF ADJUSTMENT.
Luiz Carlos Bresser Pereira
Jairo Abud

SOBRE A NOGCAO DE PROGRESSO DA CIENCIA ECONOMICA EM SCHUMPETER.
Marcos Fernandes Gongalves da Silva

THE BRAZILIAN ECONOMY UNDER THE REAL: PROSPECTS FOR STABILIZATION
AND GROWTH.

Gesner QOliveira

Celso Toledo

O CONCEITO DE PRE-REQUISITOS PARA A INDUSTRIALIZAGAO.
Robert Norman V. C. Nicol

BRAZIL: INTERNATIONAL TRADE OPPORTUNITIES AMONG ECONOCMIC
REGIONAL BLOCS.

Ernesto Lozardo

Vera Thorstensen

ALGEBRA LINEAR PARA ECONOMIA.
Robert Norman V.C. Nicol

MODELOS ORTODOXOS DE INFLACAO ALTA: UMA ANALISE CRITICA.
Luiz Antonio de Oliveira Lima

A TURNING POINT IN THE DEBT CRISIS AND THE BANK: A BRASILIAN MEMOIR
Luiz Carlos Bresser Pereira

THE RELATIVE AUTONOMY OF MACROECONOMICS: A METHODOLOGICAL

APPROACH
Luiz Carlos Bresser Pereira
Gilberto Tadeu Lima



ne 55 -

n? 63 -

ne 65 -

ne 66 -

PLANO REAL: ESTABILIZAGAO MONETARIA E DESEQUILIBRIO EXTERNO
Paulo Nogueira Batista Jr.

DEVELOPMENT, TECHNOLOGICAL CHANGE AND INNOVATION: SCHUMPETER
AND NEO-SCHUMPETERIANS
Gilberto Tadeu Lima

EM BUSCA DE UMA NOVA INTERPRETACAO PARA O BRASIL E A AMERICA
LATINA

Luiz Carlos Bresser Pereira

A DIVISAO DE TRABALHO NA METROPOLE BRASILEIRA
Anita Kon

LATIN AMERICA MAJOR PLAYER IN THE INTERNATIONAL FINANCIAL MARKETS:
AGONY AND ECSTASY

Maria Lucia Labate Mantovanini Padua Lima

CON‘SIDERAQ()ES SOBRE O DEBATE A RESPEITO DA RELAC}AO ENTRE
POLITICA COMERCIAL E DESENVOLVIMENTO
Arthur Barrionuevo Filho

EM ALGUM LUGAR DO PASSADO: X

BREVES REFLEXOES SOBRE A IMPORTANCIA DA HISTORIA DO PENSAMENTO
ECONOMICO

Gilberto Tadeu Lima

A MORAL DA DiVIDA PUBLICA
Marcos Fernandes G. da Silva

OVERDETERMINATION IN A MARXIAN THEORY OF MONEY
Gilberto Tadeu Lima

SOCIAL CHOICE AND IRREDUCIBLE VALUES
Marcos Fernandes G. da Silva

A ECONOMIA POLITICA DA CORRUPQ.&O
Marcos Fernandes G. da Silva

A EPISTEMOLOGIA DA ECONOMIA TEORICA EM SCHUMPETER: O PAPEL DE
DAS WESEN UND DER HAUPTINHALT DER THEORETISCHEN
NATIONALOKONOMIE

Marcos Fernandes G. da Silva

ESTRATEGIAS DE APOIO A COMPETITIVIDADE E INOVACAO DAS PMEs: O CASO
DO BRASIL
Carlos de Faro Passos

SERVICE INDUSTRIES AND SERVICE ECONOMY
Anita Kon

BUDGETING AND RESOURCE ALLOCATION IN UNIVERSITIES: A PUBLIC CHOICE

APPROACH
Marcos Fernandes G. da Silva

O IMPACTO DA REDUGAO DO CUSTO DO BRASIL SOBRE A DEFASAGEM

CAMBIAL
Samuel de Abreu Pessda

DEFESA DA CONCORRENCIA EM PAISES EM DESENVOLVIMENTO; ASPECTOS
DA EXPERIENCIA DO BRASIL E DO MERCOSUL
Gesner Oliveira



ne 67 -

ne 68 -

n? 69 -

n? 70 -

ne71 -

ne72-

n73 -

ne 74 -

n? 75 -

n? 76 -

AJUSTAMENTO DE UMA ECONOMIA APOS UMA ELEVA(;I\O DA PRODUTIVIDADE
Samuel de Abreu Pessda

A MENSURAQAO DO MODELO DE ESTRUTURA-CONDUTA-DESEMPENHO:
O CASO DA CONSTRUCAO CIVIL PAULISTA
Fernando Celso Garcia de Freitas

THE POLITICAL ECONOMY OF PRIVATE SAVINGS: SAVINGS DECISIONS UNDER
INSTITUTIONAL INSTABILITY

Fernando Garcia

Marcos Fernandes G. da Silva

UMA RECONSIDERAGAO DOS FUNDAMENTOS MICROECONOMICOS DA
MACROECONOMIA
Luiz Anténio Oliveira Lima

ANTITRUST POLICY IN BRAZIL: RECENT TRENDS AND CHALLENGES AHEAD
Gesner Oliveira

A MACRO E A MICROECONOMIA DA ESTABILIZAQI\O — CONCEITOS E
APLICACAO
Luiz Antonio de Oliveira Lima

DISTRIBUIGAO DA EDUCAGCAO E DA RENDA: O CIRCULO VICIOSO DA
DESIGUALDADE NA AMERICA LATINA

Fernando Garcia

Ligia M. de Vasconcellos

Sérgio Goldbaum

Claudio R. Lucinda

A QUESTAO DO GENERO NA ECONOMIA POLITICA
Anita Kon

INTERNATIONAL COOPERATION AND THE INTERESTS OF THE DEVELOPING
COUNTRIES: A FLEXIBLE APPROACH
Gesner QOliveira

PLANO REAL, DEPENDENCIA E DIVIDA EXTERNA
Paulo Nogueira Batista Jr.



IMPORTANTE

Trata-se de uma versao preliminar de um trabalho a ser publicado oportunamente,
estando, pois, sujeito a alteracoes, razao pela qual nenhuma parte podera ser
publicada sem a prévia autorizagao de seu autor.

Escola de Administracao de Empresas de Sao Paulo da
Fundacao Getulio Vargas

Departamento de Planejamento e Analise Econdmica
Aplicados a Administracao
(PAE)

Av. Nove de Julho, 2029
CEP 01313-902 - Sao Paulo — Brasil
Tel.: (011) 281-7813/281-7765




